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STATEMENT OF CASE 


This an appeal of a ruling by Judge Thomas C, Platt 


of the United States District Court, Eastern District, which | 


: 


denied a motion by th: defendant, Paul Flammia, to vacate, | 


set aside or correct a sentence of Judge Platt pursuant to | 


Title 28 U.S.C, 82255 (R,83). Embodied in that motion was a 
contention by Mr, Flammia that he had been i11 advised by 
| Mr. John Corbett, his co-defenda~~'s attorney, that he could 


not appeal the sentence of the Court after he had pled guilty. 
i 


did not correct the mistake of Mr. Corbett and never told Mr. 


Furthermore, Mr. Flammia's counsel, Mr. George Scheinberg, | 


& Flammia that he did, in fact have a right to appeal the 

| sentence (2255 Motion P, III), As a result of counsel's i11- 
| advice and inadequate representation, Mr, Flammia lost his ; 
right to appeal because no notice had been filed within 10 
days of the judgment of conviction as required by Rule 4(b) 


of the Federal Rules of Appellate Procedure (2255 Motion 


| 


| was, as indicated above, denied by Judge Platt after a hear- 


P, III), The pro se motion of Mr. Flammia to appeal ee 
| 
ing held on October 8. 1976 (R. 83). | 


STATEMENT OF FACTS 
On November 21, 1976 Mr. Flammia was sentenced by 
Judge Platt of the Eastern District of New York to a term of 


six (6) years, as a result of the defendant's plea of guilty | 
| 
(use of a firearm in the commission of a felony-theft of goods 

i 


| 
from a motortruck in interstate commerce) in violation of 


}18 U.S.C, 8924(c)(1)(2). This sentence was to run consecutively 


| 


found guilty by a jury in the Suffolk County Supreme Court 


(2255 Motion P, I). 


After receiving the District Court's consecutive 


also sentenced to similar terms, The three defendants were 


then taken to the pens adjacent to the Courtroom where they 


| 
PAN the co-defendants, Mr. Collins and Mr. Peters, were | 


ere joined by their respective counsels (R 9, 10), Mr. 


lammia, who had a limited ability to read and understand 


(R 62) had a discussion with his brother-in-law, Collins, abou 
Wudge Platt's references to different details during the trial 


of other co-defendants  (R, 61), At this point, Mr, F Lammia,| 

| ignorant of legal remedies (R, 63) relying on Mr. Collins to | 
express his thoughts (R, 62), overheard a conversation adidodd 
Mr, Corbett and Mr, Collings «..ut the sentencing. Messrs. | 
Flammia and Collins both indicated that Mr, Corbett flatly | 
stated, in response to their request to appeal the sentence, 
that they could not appeal a sentence after the plea of 

| guilty (R, 63). Mr, Corbett did mention a motion for re- 

| duction in response to Collins's and Flammia's complaints 
about Judge Platt's reliance on exigent factors ("gory 

| details") in the sentencing (R. 12), All the defendants 

| expressed discontent with the sentencing and the manner in 
which it was imposed, Their complaints were registered for 
all to hear, and then individually to each attorney (R. 50). 


Mr. Flammia further discussed with his attorney, 


in prison (R, 69,70). Mr, Flammia told his attorney that he 
wanted the sentence reduced, Despite Flammia's protestation 


there was no indication at any time from Mr, Scheinberg that 


| 

| 

| 

the defendant's ill health and the possibility of his dying 
> 


* 


the defendant could appeal the sentence (R. 71). 


None of the attorneys, despite the continuous dis- 


cussion of the sentence within a small area, ever suggested 


} 


or mentioned that the defendants had a right to appeal the 


sentence, Mr, Flammia, through his brother-in-law, did 


1 


} 


bay a motion for reduction pursuant to Rule 35 of the Federal 

Rules of Criminal Procedure, which was denied, as were those 
| 

of his co-defendants (2255 Motion P, IIL), No notice of appeql 


was ever filed by Mr, Flammia's attorney and as a result of | 


noted above, a motion to vacate the sentence to appeal 


Is ill advice, Mr. Flammia did not file a timely notice, 
i 


| belatedly was made and denied after a hearing. Wherein, a 


& jnotice to appeal that decision to this Court was timely filed 


and perfected, 


ARGUMENT 
Point I 


The Petitioner, Paul 
Flammia, Had The Right 
To Appeal His Sentence 
I, -osed By The Eastera 
Discrict Court After His 
Piea Of Guilty 


An appeal from a judgment of conviction in the 


Federal “ourts is a matter of right. In Coppedgev, United 
ray 


H 
a 
‘ 
uF 


States, 369 U.S, 438, 82 8,Cr, 787, 81, Ed.2d 809 (1962), the 
Supreme Court held: 


Present federal law had made 
an appeal from a District Court's 
judgment of conviction in a criminal 
case what it, in effect, a matter of 
right. That is, a defendant has a 
right to have his conviction reviewed 
by a Court of Appeals, and need not 
petition that court for an exercise 
of its discretion to allow him to 
bring the case before the court. 

The only requirements a defendant 
must meet for perfecting his appeal 
are those expressed as time lLimi- 
tations within which various pro- 
cedural stepe must be completed, 
369 U.S, at 441-442, 


aera STE eee — 


| 
| 
| 
| 
| 


It is acknowledged that Mr, Flammia in the instant | 


case pled guilty to a charge under Indictment #75CR27%, His | 


plea, however, does not foreclose him fricm an appeal of the 


ee 


judgment of that conviction, It is true that in the past, 
Federal Appellate Courts have eschewed review of sentences 


that are within statutory limits, U S § 


’ 


454 F.2d 181 (2d Cir. 1972); United States v, Rosenberg, 195 | 
F.2d 583 (2d, Cir. 1952), cert. denied, 344 U.S. 838 (1953), 


However, the recent cases in this Circuit have 


Cea: aman a nn a a A AR a er a 


distinguished between the review of Length of sentences and 


the review of factors considered in arriving at a particular | 
| sentence. United States vy, Driscoll], 496 F.2d 252 (2nd Cir. | 
| 1974): -ed States : der, 412 F.2d 212 (2d, Cir, 1969). 


In Holder, gupra., the criteria for review of a district / 


| court sentence is noted: 


"If the sentence could be 
characterized as so manifest an abuse 
of discretion as to violate tradi- 
tional concepts, it is possible that 
we might, pursuant to our power to 
supervise the administration of 
justice in the circuit, overturn our 
long established precedents of non- 
intervention and intervene." 412 F.2d 
ee 215, 


Specifically, Mr, Flammia objects that his sentence, 
| was predicated on testimony adduced on ilie trial of a co- 

| defendant who had not pled guilty; that he should have been 
sentenced prior to that trid; and that the sentencing Judge, 

| Judge Platt, considered evidence in that trial that vas out- | 
side of the scope of the plea that Mr. Flammia had taken in 
satisfaction of the indictment. (2255 Motion P, II), While | 
these contentions are important, it muat be noted that Mr. 


Flammia is under no burden to show a non-frivilous appellate ,; 


yy) 


| issue to garner the elief he seeks in this appeal, 


} Rodriguez vy, United States, 395° U.S, 327,89 5,Ce, 1715, 


| 23 L,Ed.24 340 (1969). 


POINT II 


The Failure Of Mr, Flemmia's 
Counsel To File A Timely Notice 
Of Appeal, Or To Inform Mr, 
Flammia Of That Right, In View 
Of All The Facts, Amounted To 
Ineffective Assistance Of 
Counsel 


The period between the date of sentence and the 


| expiration of time allowed for appeal is a critical stage 


| criminal proceedings, and the defendant's constitutional 


right to counsel covers that period. 18 U.S.C. 83006 Alc); 


| Williems vy United States, 402 F.2d 548 (8th Cir. 1969) ; 
| United States v, Neff, 525 F.2d 361 (8th Cir. 1975). 


The common standard applied to determine ineffec- 


| tiveness of counsel i.e. "conduct such as to shock the 
' ¥ 


al 


conscience of the court and make the proceedings a farce and | 


| @ mockery of justice," does not control on the issue of 


whether.an appeal has been frustrated, United States ex rel. 
Randazzo vy, Follette, 444 F.2d 625 (2d. Cir. 1971) cert. | 


| denied, 404 U.S, 916 (1971). 


| etated: 


While counsel may not need to 
consult with his client on all tactical 
aspects of an appeal, clearly the client 
should be informed that counsel has 
decided to abandon the case so that a 
client may find alternative means of 
representation. 444 F.2d at 629, 


| FLammia's counsel never told Mr, Flammia that he could have ! 


because of his physical probleme were discussed (R, 69, 12 50). 


| 
\Surely there was a burden imposed on counsel to at least 


notify Mr, Flammia of his right to appeal, even if counsel 


felt it a frivolous appeal, If such were the case, counsel 


leould have followed the procedure of Anders yv, California 
386 U.S, 73887 S.Ct, 1396, 18 L,Ed,2d 493 (1967), and 


lopinion, Doing such, would have at least alerted Mr, Flommia | 


ithat he had such a right. 


It is respectfully suggested to this Court, despite 


7 


| 
| 


reat : i einai omtianionentlirsinteci mei ore" men AepSNHA HR rehbamnaanuMat : 


the findings of Judge Platt, that as a result of the d’s- 
cussions with counsel for Mr, Flammia and the other attorneys 
present, Mr, Flammia was under the impression that he had no 
right to appeal (R. 62,63). There has been some proof adduce 
that Mr, Flammia knew of his right to appeal prior to senten- 
cing (R. 25, 65), There has also been proof that Paul 

| F1ammia was barely literate, and relied on Mr, Collins regard 
ing legal procedures (R. 62, 63). It is submitted that Mr. 
Flammia and his co-defendants processed many pro se motions 
in this matter. The fact that an appeal was not filed, but 
rather a motion for reduction pursuant to Rule 35 of the 
Federal Rules of Criminal Procedure lends credibility to 

Mr. Flammia's charge that he was told that he could not 


appeal and could only file a Rule 35 motion. Indeed counsel' 


\ 
failure to affirmatively state that Mr. Flammia could appeal 


amounted to\ ineffective assistance, 

Recent criminal decisions have established that 
ifailure of counsel to take the simple step of filing a notice 
lof appeal, when requested by his client to do so, constitutes 


ineffective assistance of counsel. Swenson v, Bosler, 386 


U.S, 258, 87 S.Ct, 996, 18 L,Ed.2d 33 (1967); Douglas v. 
People of California 372 U.S, 353, 83 5,Ct, 814,9 L,Ed,2d 811 
(1963); Williams vy, United States, supra. Judge Platt has 


credited the testimony of the prior attorneys of Messrs. 


|Flammia, Collins and Peters concerning whether or not an 

appeal of sentenc@was requested. However, this Court is urge 
to credit Mr, Flammia's protestations of ill health and his 
desire to reduce the sentence (R, 70) as implied requests for 
appellate relief. To hold that such inquiries only required 
advice regarding a Rule 35 motion would not serve the interests 
of justice, 

Certainly, Mr. Fiammia is not *n attorney and his 
request to reduce Judge Platt's sentence should not be so 
narrowly construed and interpreted as eae request for only 
Rule 35 relief. Common sense indicates that Flammia's plea 
was for whatever relief was available. It is suggested that 
Flammia's request should be interpreted by this Court as one 

} o£ a layman who is seeking the aid of his attorney. In doing 
so, the holdings of Swenson, supra., Douglas .., supra and 


Wiliiams, supra, would mandate counsel to at least inform 


nae ty 


the petitioner of his right to appeal, 

If this Court does not accept that there was a 
direct or implied request for an appeal of the Sentence, it 
is urged that the Court adapt the finding of Dillane v. U 
| States, 350 F.2d 732 (District of Columbia Cir, 1965). The 
Court therein stated: 


In the record before us there 
appears to be allegations that 
appellant's counsel, retained for 
his defense at the trial; never 
appraised him of his right to file 
a notice of appeal, or of the time 
within which that right must be 
exercised. If true, and if 
unexplained, this impresses us as 
such an extraordinary inattention 
to a client's interest as to amornt 
to ineffective assistance of cow,:~’ 
cognizable under Section 22*5, 
ao0 F.2d at 733, 


Judge Platt did afford Mr. Flammia with a hearing 
to determine the facts as ordered by Dillane. The hearing 


established that Mr. Flammia was never advised of his right 


‘ 
to appeal, It is suggested that such failure is completely 


unexplained in light of the protestations regarding the 
sentence that were forthcoming from Mr, Flammia and his 


co-defendants. Therefore, notwithstanding Judge Platt's 


finding that Mr, Flammia never directly requested an appeal 


, | 


there was still a burden on Mr, Flammia's counsel to advise | 
him that he could appeal. Dillane v, United States, supra. 
| The appellant would analogize his present situation 
with two other cases outside of this Circuit wherein a review 
of all of the facts and circumstances indicated that the 
defendants had not been provided with adequate assistance 

of counsel as guaranteed by the Sixth Amendment of the 

United States Constitution. 

In Herring vy, Estelle, 491 F.2d 125 (5th Cir. 1974) 


the court expounded on the duty of an attorney in representing 


| 
| 


his client, 


It is his job to provide the 
accused an understanding of the law 
in relation to the facts.....His 
advice should permit the accused to 
make an informed and conscious choice... 
And a lawyer who is not familiar with 
the facts and law relevant to his 
client's case, cannot meet that 
required minimum level. 


In Herring, the relevant facts were that the 
defendant had assaulted a jailer and had taken the jail keys 


to eacape. The keys were left in the door when he escaped. 


aw 


The maximum penalty for said assault and escape was 7 years. 
The defendant pled guilty to the crime of robbery, i.e. 
I forcibly stealing the keys, and received a sentence of 25 
| years, The attorney who advised the defendant to take the 
plea was assigned on the same day as the plea was taken, 
|| The defendant appealed because of ineffective assistance of 
counsel, The Court in reversing and remanding the case 
Stated: 
Since Herring left the keys 
in the jail door, one can make 
a strong argument that he con- 
clusively demonstrated his intent 
not to keep them permanently...By 
failing: to advise Herring how the 
facts cf the caserelated to the 
Texas law of robbery, counsel made 
certain that his client's plea could 
not be knowingly and voluntarily 
entered, 491 F,2d at 129, 
The Court felt that the facts of Herring required 
the defendant's attorney to recognize the obvious argument 
they fostered. He then had the burden to advise the defendan 


to plead not guilty or at the very least, explain the operative 


Texas statute about what constituted robbery. Herring v. 
Estelle, supra. at 129, 


a ee eee eon eae ameter 
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Analogously, the appellant, Mr. Flammia expressed 
his discontent with the Judge's sentence for reasons alluded 
to above, It seems evident that the failure of Flammia's 
counsel to mention the right to appeal reflected the failure 
of counsel to provide the petitioner with an understanding 
of the facts ir ~elation to the law. The opportunity to 
appeal in the instant case seems asobvious a conclusion as 
the argument pointed out by the Herring Court. Therefore, 
there should be similar relief to that rendered in Herring. 

Another analogous matter is Harris v, Towers, 405 
| F, Supp. 497 (D, Del. 1974). Therein, the District Court 
held that a defendant convicted of forcible rape in state 
court had been denied effective assistance of counsel. The 


Court based its decision on the attorney's failure to 


investigage the reputation of the prosecutrix, after receiving 


| evidence tending to show that the prosecutrix had had prior 
sexual relations, and that sperm found in the vag‘na of the 
prosecutrix only several hours after the alleged intercourse 
were non-motile, The latter inferred that, either the sperm 


had been deposited a substantial time before, or that it had 


been placed there by a sterile : man (the defendant was 32 


| 
seme [ nae 


| 
| 
| 
| 
| 
) 


| years old and had 4 children). Harris v. Towers, supra. at 
491,504. 


| The court held that although the attorney did 

| pursue the defense of lack of evidence of force competently, 
his failure to investigate reputation and the dead sperm 
issues rendered his assistance in that case ineffective. 
Harris vy, Towers, supra. at 505. 

Again, the argument uttered to this learned Court 
is that Mr, Flammia's statements and inquires regarding his 
sentence compelled his attorney to advise him that he had the 
right to appeal just as the facts of Harris compelled the 
defendant's attorney to pursue the different defenses afforde 
him. Both are equal deprivations of a defendant's right to 
counsel under the Sixth Amendment. 

The record of this case is clear that on 
November 21, 1975, after the defendant Flammia was sentenced, 
within a few feet of each other in the District Court holding 
pens, at least 6 peopk were discussing the alleged improp- 
rieties of a sentence that was just imposed. (R. 69). Despite 
the protestations of Mr. Flammia and the other co-defendants 
present, Mr, Flammia's attorney did not even mention that 


Le 


PE | WAG (o AYSW TEV YRYOUS ERT 


the defendant could appeal, 

It is submitted that the totality of the facts in 
the instant case required effective counsel to tell Mr, 
Flammia that he did have a right to appeal. The failure to 
do so frustrated the defendant's right to appeal and deprived 
him of his right, during a critical stage of a criminal pro- 
ceeding, to effective assistance of counsel, United States 


ex rel Thurmond y, Mancus i, 275 F.2d Supp. 508 (E.D.N.Y. 1967 

i 
Saunders v, Slayton, 348 F. Supp. 547 (W.D, Vir, 1972): 
United States y, Brier] ey, 276 F, Supp. 567 (E.D. Penn. Tt 


POINT III 


eaeeemeiiiuma 


CONCLUSION 


Re 
! 
~ 
| 
| 
| 
I! 


Ie is respectfully requested, based on the law 
cited and the interests of justice, that appellant Flammia 
be remanded to the District Court for re-sentencing and 


thereby be afforded his right to appeal from that judgment 


oT Rete sinheniniineeenanditsnes 


of conviction. 


Dated: Brooklyn, N.Y, Respectfully submitted 
December 15, 1976 

RAPHAEL F, SCOTTO 
Attorney for Petitioner- 
Appellant 
300 Court Street 
Brooklyn, N.Y, 11231 
875-6109 
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APPENDIX 


STATES DISTRICT COUR’ 
DISTRICT OF NEW YORK 


- aga in 


UNITED STATES 


INDEX TO RECORD ON A 


Clerks Docket Sheet 
Motion vacate sentence 
Order 
United 
Consolidate Appe als o 
76C 549 


76C 54 5 
76C 598 


Notice of appeal filed. Copy sent to Court 


of Appeals 

Appointment vouchers filed. 
Administrative Office 

Writ re: motion to vacate set and filed/ 


executed (P, Flammia) 


By Platt, J. - Memo and order dtd 10/29/76 that 
petitioner's letter dtd 10/13/76 he accepted 
and filed as atimely notice of appeal, that 
petitioner's application for copies of the 
record of the hearing is granted, motion to 
prosecute w/o the required fee is granted, che 
request for counsel is denied, 

Civil appeal scheduling order filed 

Letter dtd 10/13/76 to J. Platt from petitioner's 
filed. See 76C545 Included 

Affidavit of U.S.A. in opposition to con- 


solidetion applications filed in 76C549 See File Nol 
76C549 | 


i 


Letter dtd 5/7/76 from G, Collins with petitioner's | 
| See File No, 
traverse filed in 76C545 76C545 
Letter dtd 5/3/76 to J. Platt from U.S, Atty/ | 
See File No, 

EDNY filed in 76C545 76C545 

i 


Petitioner's traverse filed in 76C545 See File No 
76C545 


By Platt, J. - Memo and order dtd 8/16/76 that 


to determine the issues of fact. Ordered 


that Stephen Flammia is appointed to represent 


a hearing be held on 10/1/76 at 2:00 P.M, 


petitioner, Peters, Mark A.Landsman is appointed 


to represent petitioner Collins and 


Raphael F. Scotto is appointed to represent 

petitioner Flammia, Copies of this memo 

and order mailed to each of the petitioners, 

the U.S. Attorney for the Eastern District 

and to petitioners’ newly and formerly 
See File No. 

appointed counsel. See 76C545 760545 

By Platt,J. - Writ of Habeas Corpus ad testi- See File Nos. 

76C545 and | 

fivandum for Paul Flammia issued 76C549 


Sten.graphic transcript dated 10/8/76 filed 


in 76C545 (Note - transcript mailed to 


Clerks Certificate 


| 
Court of Appeals). | 
| 
| 
| 


| 


UhiT..0 STATiLo DISTRICT COURT 


EASTLUN DioTal ST OF MEW YOU 


Se ee ee ee ee ee ee 


’ ae bi TATE fy ‘Tt 
VEITLD STATS OF AVERICA Notice of Motion 


Respondent ror Periniss ion to 
por neet Belatedly 


~ against « / 
& Vy) \/ 


Paul FPlawaie « N.Y.5. «- ¥,5 
Petitioner ind, Ko. 75 Cit 275 


ee ee ee ee ee ee ee ee ee ee 
To: Honorable Court 
Petitioner, Paul Flammia, U.I.5., 345, respectfully submite thie petition for 


the following reasons: 


@ Petitioner avorse that he is presently confined in Fishkill Correctional Fecility, 


W. & H., Pullding # 13, Beacon, New York, 12598 for a period of fourteen years as a 
result of e finding of "“Juilty” in jury-trial before the Honorable Judge Gordon Lipite, 
Suffolk County Court, New York on the 25th day of duly 1972. 


Under date of hoverber 21, 1975 petitioner wae sentenced in Federal District 
Court for the [astern Dirtrict of New York uy the Honorable dudes Thorwas Platt, Jr., to 
a term of eix (6) yoars to run consecutively to the present State prison term petit~ 
ifoner is now serving. This consecutive sentence was predicatod upon a conviction 
ulwer ind. ho. 75 Ci 275 by a plea of “Guilty” of the alleged offense "Possession of a 


Weapon”. Petitioner was represented by Court-—arppointed counsel, 'r. Sowrge sheirborg, Lag. 


"Juriediction" 
Jurisdiction in this procerding ie conferred upon the Honorable Court pursusnt 
to the provisions of Title 28, U.5.C., 2255, Pule 3-(C)-(0), 


Petitioner contends that he was denied the right to Appeal the efx year con- 
secutive sentence as imposed by the Honorable Jufre Flatt, Jr., lastern District 
of tew York within the ten day time limit pursuant to Title 20, U.5.C., Sec. 602, dus 
to the failure of the Court and petitioner's court-appointed counsel, Mr. George 
Sheinberg's failure to advise the petitioner of his lawful and constitutional right 


to Appeal and offers the below in support of his contention. 
AG 


it 


1. Upon the completion of sentencing, neither the Court, The Court Clerk or 
Defense Counsel advired your petilioner of hie .awful and constitutional 
right to apreal within the prescribed tine Linit set by law. 


2. Shortly after sentencing, petitioner and two co-defendants, Gerard Collins 
and Qurles Peters were conversing with Counsel's Yr. Corbett and Mr. Sheinberg 
and Counsel fr. Lugene Mactroperi (Counsel for two co-defendiant's who elected to 
@ to tril). Petitioner advised Counsel's to Appeal the consecutive elz year 
eertence for the following reasons: 
HAY, Petitioner etated to Counsel's that the Trial Judge had no 
Aughority to predicate the six year consecutive eentence upon the 
evidence and/or testinony adduced at co~defendant's trial as the 


petitioner had "Plea-argsined". 


Petitioner should have becon sentenced prier to the comrence- 
mont of tai£l of co-deferndant's who had elécted to go to trial 


rather than "Plea-lurrain", 


The sentencing Judge proeiding at trial of co-defentent's had 
taken into his consideration and deliberation o11 of the trial 


testinory illicited at exid trial by the prosecution's Major 


Wittnesoe (Mr. Paul Fleisher, a co-conspirator but not @ co-defendant). 


Certain testinony was illicited from the prosecution wittnese 
that could mot be “Objected" to by your petitioner who elected to 


"Plea-Bargain® and not ongage in trial. 


This testimony, which amounted to a separate and distinct 
charge not included in Ind. No. 75 CR 275, wae not "Objected" to 
at trial ty Defense Counsel's for those who elected to go to trial, 


i.e., co~defendant's Mastrangelo and Addoloria. 
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Thie testinoty, perforce, had effect upon the sentencing Court's determination 


herein and, thus, wae prejudicial to yotiticens and sentencing thereof. 


Petitioner's counsel, Mr. S§einberg while in the o mpany of your petitioner's 
co-defendant's Collins’ and Petars and counsel] Mr. Eugene Mastroperi wae advised by 
co-defendant's Colling' counsel lr. Corbett that: 

Petitioner's could "Not Appeel" the sentence as they had "Plea~ 
Bargained", but could insert into the Court a "Kotion for a Nodif- 
ication andfor Reduction in sentence within the prescribed one 


hundred ane twenty day tine linit prescribed by law". 


Please Note: None of the afore-mentioned counsle's present at this tine chall- 
anged ir. Corbett's abowe statement which petitioner's construed 
to be fact. 


Failure of the Court, The Court Clerk and/or Sefense Counsel's to edvisee your 
petitioner of hic lewful and constitutional right to Appeal sentencing denied your 


petitioner Due Provess and iquel Protection of lev, 


@& Petitioner petitioned the Honorable Judge Thorme Platt, dr., Tastern cistrict 


Court, pursuant to Kule 35 of the Federal iules of Procedure for a modification and/or 
reduction in sentence, citing disparity end severity in sentence as op osed to ti ose 
co-fefendant's who elected to go to trial and were found “Jullty” on all counts 
conthined there-in. Petitioner is awaiting the outoome of Judge Plati's decision. 
However, potitioner's co-defendant's Collings! and Peters have been denied upon 


similiar Metion's to Justice Platt. 


Petitioner has since become knowledgable that he did and does have a legal and 
constitutional right to appeal and shiuld have been made aware of this right either 


through the Court and/or Counsel of record at sentencing. 


vimentin: 0A ui aeKbiisi 


Petitioner contends thet the failury of the Court, The Court Clerk and Defense 


te 


be 


e-twel to advise tio petitioner of his legal and corstitutional right to Appeal 
eried vour petitioner Due Process and kqual Protection of law as enumerated in the 


Fourteenth Awencee;/. o¢ the United States Constitution. 


Wherefore, petitiorer prays this Honorable Court will in the interests of 
justice and constitutional rights grant his the right to appesl the sentencing 
and/or sentence out of time, in lieu of timely notice accordingly. Further, that 
the Court eppoint cuunsel under the Criminal Jystice Act to perfect said Appeal. 


Respectfully es 


Ko EY 
[Ax TAs Ade 


Paul Flameis « PA 0-sf~ ~~ 345 
BE. & H. Unit Bldg., 13 
Fishkill Corr. Facility 
Beacon, New York, 
12508 
State of New York: 
County of Dutchess: 
Sworn to before me Original: Clerk of Court~-PRO-SE- 
225 Cadusan Plaga, bast 


This 2 2Day of {Y GA, is Brooklyn, ‘ew York, 
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: MOS J‘ ke C. 8 United States Attorney's Office 
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Notary Fublaa 225 Cadtan Plaza, Last, 
Brooklyn, kew York, 
ALPERT C. HOLUM7ER 11201 
Notary Public, Stat New YorR 
Qualified in Ulster County a . : : 
Commussion kxpres bosch 29.19, Ke % United States District Court 
Lestern District of hew York. 


bothering you more than any -- 

THE COURT: No. 

MR, SCOTTO: I just ~- I will go along. 

MR. LEVIN-EPSTEIN: I stipulate that the merits 
area basically merits of credibility. 

THE COURT: The Court fully recognizes the 
testimony of the three attorneys, Mr. Corbett, Mr. Schel 
berg and Mr. O'firien, and finds that there was no dis- 


cussion of an appeal outside the pen following the sen- 


tences of the three dafendants. There was a discussion 


of, apparantly, as indicated by the three attorneys, of 
motion for reduction under Rule 35. It also appears 
clear that the defendants, at least two of the defendant: 
Collins and Plammia, had in mind the fact that they micht 
appeal because they wrote their counsel to such effect 
prior to the sentencing. Namely, Messrs. Flamnia and 
Collins and the fact they didn't raine that question with 
them and press that question with them. Given those cir- 
sumatances, I think this is of their own doing and not o 
their counsel. Under the circumstances, both your 
petitions are denied and the decision will stand. It is 
the judgment of the Court. 

MR. LANDSMAN: Before you leave the bench, coul 


we have an order directing the furnishing of the minutes 


